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摘  要 
摘  要 
刑事和解因契合我国当前建设和谐社会的需要以及宽严相济的刑事政策而
得到了理论界与实务界的广泛认同，自 2002 年起，司法实务部门进行了广泛的















































Criminal reconciliation has been widely acknowledged in the theory and practice 
fields because of its according with the need for building a harmonious society and 
criminal policy of combining punishment with leniency in China. Judicial practice 
departments has carried out wide exploration of criminal reconciliation from 2002 and 
the procedure of criminal reconciliation has been regulated in Title Ⅴ of Criminal 
Procedure Law according to Decision of the National People's Congress on Revising 
the Criminal Procedure Law of the People's Republic of China in March 14, 2012. As 
a kind of practical form of restorative justice, criminal reconciliation is a 
double-bladed sword. Concretely speaking, on the one hand, it contains and bears on 
abundant ideas about penalty and functions of criminal policy, on the other hand, if 
used improperly, it will seriously damage the criminal judicial justice. In this article, 
firstly, the author summarizes the concept of criminal reconciliation and related legal 
ideas. Secondly, the author will analyze and summarize the experience and problems 
in the judicial practice of criminal reconciliation. Finally, author will try to find out 
the rules helpful to apply the criminal reconciliation and promote the correct 
understanding and implementation of the newest amendment to Criminal Procedure 
Law. 
In addition to the introduction and the conclusion, the article includes four 
chapters. Author has discussed the general theory about criminal reconciliation in the 
former two chapters and has analyzed the judicial application of criminal 
reconciliation in the last two chapters. In chapter one, author has analyzed the concept 
of criminal reconciliation and the differences between criminal reconciliation and 
compounding in private and meditation and so on. In addition, the social background 
of the origin of criminal reconciliation has been discussed in this chapter. In chapter 
two “theoretical foundation of the criminal reconciliation”, author has discussed the 
unity and opposites between criminal reconciliation and three principles of traditional 
theory of criminal law, the connection and difference between the contract concept 
and the restoration concept about criminal reconciliation and three theories on 
criminal reconciliation in western world. In chapter three “the expansion of criminal 
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of criminal reconciliation system in China, such as overviews about the practice of 
criminal reconciliation in China and the problems existing in the practice of criminal 
reconciliation. In chapter four “understanding and application of zhe relevant 
provisions of  Criminal Procedure Law of 2012”, as the key part of the full text, 
author has discussed the understanding on the provisions of criminal reconciliation 
system. Author has mainly analyzed the scope of application, application conditions, 
principles, participation subjects and procedure of criminal reconciliation. 
 
Key words: Amendment to Criminal Procedure Law; Criminal reconciliation, 













目  录 
目  录 
引  言 ············································································································ 1 
第一章  刑事和解概述······················································································· 2 
第一节  相关概念的辨析 ······························································· 2 
一、刑事和解的概念 ······························································· 2 
二、刑事和解的特征： ···························································· 2 
三、刑事和解与相关概念的辨析 ················································ 3 
第二节  刑事和解的源起 ······························································· 6 
一、刑事和解的起源 ······························································· 6 
二、刑事和解兴起的社会背景考察 ············································· 7 
第二章  刑事和解的理论基础 ············································································10 
第一节  刑事和解与传统刑法理论 ················································· 10 
一、刑事和解与罪刑法定原则 ················································· 10 
二、刑事和解与罪责刑相适应原则 ··········································· 10 
三、刑事和解与刑法面前人人平等原则 ····································· 12 
第二节  刑事和解的刑法学理论基础---刑事和解修复观 ······················ 13 
一、刑事和解契约观 ····························································· 14 
二、刑事和解修复观 ····························································· 15 
第三节  西方刑事和解理论基础学说简介 ········································ 16 
一、平衡理论 ······································································ 16 
二、叙说理论 ······································································ 17 
三、恢复正义理论 ································································ 17 
第三章  刑事和解在我国司法实践的展开 ·····························································19 
第一节  我国各地刑事和解制度探索情况简介 ·································· 19 
一、刑事和解制度在我国的出现 ·············································· 19 
二、各地制定刑事和解制度的发展简况 ····································· 20 
三、各地制定的刑事和解制度的内容梗概 ·································· 21 
第二节  我国刑事和解实践中存在的问题 ········································ 22 
一、自愿性难以保障 ····························································· 22 













刑事和解的理论基础与制度构建——兼谈 2012 年《刑诉法修改决定》理解与适用 
三、实践运作各行其是 ·························································· 24 
第四章  2012 年修改后的刑事诉讼法相关规定的理解与适用 ····································25 
第一节  刑事和解的适用范围 ······················································· 25 
一、刑事和解实体适用范围 ···················································· 25 
二、刑事和解程序适用范围 ···················································· 26 
第二节  刑事和解的适用条件 ······················································· 26 
一、加害人的人身危险性较小 ················································· 27 
二、加害人作有罪答辩并真诚悔过 ··········································· 27 
三、双方自愿达成和解协议 ···················································· 28 
四、案件事实基本清楚且基本证据确实充分 ······························· 28 
第三节  刑事和解的原则 ····························································· 30 
一、平等自愿原则 ································································ 30 
二、公共利益保护原则 ·························································· 30 
三、中立原则 ······································································ 30 
四、和解不成不加重处罚原则 ················································· 31 
第四节  刑事和解的参与主体 ······················································· 31 
一、参与的主体范围 ····························································· 31 
二、主持者或调解者 ····························································· 32 
第五节  刑事和解的程序 ····························································· 33 
一、提起阶段 ······································································ 33 
二、准备阶段 ······································································ 33 
三、会谈协商阶段 ································································ 34 
四、协议签订与确认阶段 ······················································· 34 
五、执行阶段 ······································································ 34 
















Introduction ····································································· 1 
Chapter 1  The Overview of Criminal Reconciliation ················· 2 
Subchaper 1  Differentiation and Analysis on Related Concepts ·················· 2 
Section 1  The concept of criminal reconciliation ···································· 2 
Section 2  The characteristics of the criminal reconciliation ······················· 2 
Section 3  The differences between criminal reconciliation and related concepts ·· 3 
Subchapter 2  The origin of criminal reconciliation ·································· 6 
Section 1  The origin of criminal reconciliation ······································ 6 
Section 2  The inspection on the social background of the rise of criminal 
reconciliation ································································· 7 
Chapter 2 Theoretical Foundation of Criminal reconciliation ······· 10 
Subchaper 1  Criminal reconciliation and traditional theory of criminal law · 10 
Section 1  Criminal Reconciliation and the Principle of Legality ················ 10 
Section 2  Criminal Reconciliation and the Principle of Suiting Responsibility 
and Punishment to Crime ················································· 10 
Section 3  Criminal Reconciliation and the Principle that Men are All Equal 
before Criminal Law ······················································ 12 
Subchaper 2  The criminal law theoretical foundation of crimianl 
reconciliation—the restoration concept about criminal 
reconciliation ······························································ 13 
Section 1  the contract concept about criminal reconciliation ···················· 14 
Section 2  the restoration concept about criminal reconciliation ················· 15 
Subchaper 3  Brief introduction of Western theories about the theoretical 
foundation of crimianl reconciliation ································ 16 
Section 1  Balance theory ····························································· 16 
Section 2  Narration theory ··························································· 17 
Section 3  Restoring justice theory ··················································· 17 
Chapter 3  The Expansion of Criminal Reconciliation in China's 
Judicial Practice ··············································· 19 













刑事和解的理论基础与制度构建——兼谈 2012 年《刑诉法修改决定》理解与适用 
reconciliation in China ·················································· 19 
Section 1  The appearance of criminal reconciliation system in China ········· 19 
Section 2  The overview about specific regulations of criminal reconciliation in 
different regions ··························································· 20 
Section 3  The outline of the contents of specific regulations of criminal 
reconciliation in different regions ······································· 21 
Subchapter 2  The problems in the practice of crimianl reconciliation in China
 ··············································································· 22 
Section 1  Difficult to guarantee the principle of voluntariness ·················· 22 
Section 2  One-sided emphasis on economic compensation and ignoring the 
repair of social relationship ·············································· 23 
Section 3  Regulations of criminal reconciliation in different regions are not 
perfect and acting as one pleases ········································ 24 
Chapter 4  The Understanding and Application of zhe relevant 
provisions of Criminal Procedure Law of 2012 ·········· 25 
Subchapter 1  The scope of application of criminal reconciliation ·············· 25 
Section 1  The scope of substantial application of criminal reconciliation ····· 25 
Section 2  The scope of procedural application of criminal reconciliation ····· 26 
Subchapter 2  The conditions of application of criminal reconciliation ········ 27 
Section 1  The injurer has small dangerous personality ··························· 27 
Section 2  The injurer making a plea of guilty and repenting sincerely ········· 27 
Section 3  Two parties voluntarily reaching a reconciliation agreement ········ 28 
Section 4  Case facts are basically clear and basic evidences are reliable and 
sufficient ···································································· 28 
Subchapter 3  The principles of criminal reconciliation ··························· 29 
Section 1  The principle of equality and voluntariness ···························· 30 
Section 2  The principle of protecting public interest ····························· 30 
Section 3  The principle of neutrality ················································ 31 
Section 4  The principle of not aggravating punishment if not reaching 
reconciliation ······························································· 31 
Subchapter 4  The participation subject of criminal reconciliation ············· 32 
Section 1  The scope of participation subject ······································· 32 














Subchapter 5  The procedure of criminal of criminal reconciliation ············ 33 
Section 1  Initiation stage ····························································· 33 
Section 2  Preparatory phase ·························································· 34 
Section 3  Talks and negotiations stage ·············································· 34 
Section 4  The stage of signing an agreement and confirming it ················· 34 
Section 5  Implementation stage ····················································· 34 
Conclusion  ····································································· 36 

























引  言 
 1
































刑事和解的理论基础与制度构建——兼谈 2012 年《刑诉法修改决定》理解与适用 
 2
第一章  刑事和解概述 
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